
THE NEW
TELEWORK REGIME

5 0  Q U E S T I O N S  &  A N S W ER S :



1.What is  the definit ion of telework?

2.Does the teleworking regime apply to "non-workers"?

3.Who may be subjected to the teleworking regime?

4.Can partial  or  hybrid telework schemes be established?

5.Is  it  necessary to establish a teleworking agreement between 
the worker and the employer?

6.What should be included in the teleworking agreement?

7. Is  a worker who is  a victim of domestic violence entitled to
telework?

8.Is  a worker with a child up to 3 years of age entitled to
telework?

9.Is  a worker with a child up to 8 years of age entitled to
telework?

10.Is  a worker with non-primary informal caregiver status
entitled to telework?

11.Can the employer refuse a worker's  application for
teleworking?

12.Can the worker oppose a proposal for a teleworking
agreement submitted by an employer?

13. Is  it  possible to dismiss a worker who does not accept the
employer's proposal for a teleworking agreement?

14.Should the provision of teleworking be communicated to
the insurer for the purpose of updating the information on
occupational accident insurance?

15.Can the worker change the place of work provided for in the
teleworking agreement?
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16.Can the employer define by internal regulation the
activit ies and condit ions of admissibil ity of  telework,  as well
as other matters?

17.Can teleworking be subjected to a certain duration?

18.Can the worker and the employer freely terminate the
telework agreement under any circumstances?

19.What happens to the termination of the teleworking
agreement?

20.Who is  responsible for the allocation and availabil ity of  the
working instruments?

21.Can the worker use his own working tools in teleworking?

22.Is  the employer obliged to pay any compensation to the
teleworker?

23.What are considered addit ional expenses arising from
telework?

24.When should the compensation be paid by the employer?

25.Can a value be set to offset the addit ional expenditure?

26.Is  this compensation subject to IRS and Social  Security
contributions?

27.How are the condit ions for the use of equipment and
systems allocated,  while teleworking,  defined when provided
by the employer?

28.Is  it  unlawful,  and therefore apt for a discipl inary
procedure,  the use of work equipment beyond the needs
of/for the provision of work?

29.Does the teleworker have the same rights and duties as
presential  workers?

30.What are the r ights and obligations applicable to the
teleworker?
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31.Can the employer prohibit  the worker from using the work
instruments he has provided for the exercise of his trade union
rights?

32.Should the organization of telework have increased
limitations?

33.Can the teleworker be obligated to go to the premises of
the undertaking?

34.Are the costs of  the teleworker moving to the company
borne by the employer?

35.How are the employer's powers of direction and control
exercised?

36.Can the employer require a permanent connection to the
worker?

37.What are the employer's special  obligations in relation to
the teleworker?

38.What are the special  obligations of the teleworker?

39.Must the employer respect special  rules regarding the
privacy of the teleworker?

40.Can the employer visit  the workplace of the teleworker?

41.During the teleworker's  workplace visit ,  can the employer
collect images and videos?

42.Are there any activit ies whose telework cannot be applied?

43.Does the employer maintain his responsibil it ies in terms of
health and safety at work?

44.Is  the teleworker obliged to provide access to his
workplace?

45.For the purposes of accidents at work and occupational
diseases,  what is  the place and t ime of telework?
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46.Regardless of the teleworking regime, should the employer
refrain from contacting the teleworker outside of his working
hours?

47.Can the worker be discriminated against for exercising the
right to his rest period?

48.Is  there currently an obligation to provide teleworking in
the l ight of  covid-19 sickness containment measures?

49.Are there any addit ional measures to the telework regime
under the current situation?

50.Is  it  mandatory to ensure social  distancing?

Final Notes
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1.  What is  the definit ion of telework? 

Telework is  the rendering of work under the regime of legal
subordinat ion of  the worker to an employer,  in a place not determined
by the latter ,  through the use of information and communicat ion
technologies.  
 
However,  attent ion should be taken to new remote working real i t ies
(hybrid or atypical  models)  which previously did not const i tute
teleworking and which,  in certain circumstances,  may be considered
to be covered by this new legal  scenario .  

2.  Does the teleworking regime apply to "non-workers"? 

Yes,  there is  currently a set of  rules appl icable to al l  s i tuat ions of
distance work without legal  subordinat ion,  but under economic
dependency.  
 
For example,  we can refer to ( i )  the responsibi l i ty for  making avai lable
the equipment and systems necessary for the performance of the
work and the worker-benefic iary interact ion of  the act iv i ty ,  ( i i )
compensat ion for addit ional  expenses,  ( i i i )  the organizat ion of  work
meetings,  tra ining act ions and other s i tuat ions requir ing physical
presence in the premises,  ( i i i )  the duty to abstain from contacts in rest
periods,  ( iv )  the protect ion of  pr ivacy and (v)  occupational  health and
safety at  work.  

3.  Who may be subjected to the teleworking regime? 

The provis ion of  teleworking may be carr ied out by a worker already
admitted to the service of  the employer or by a worker hired to carry
out his dut ies on a teleworking regime, from the beginning of the
employment relat ionship.  

4.  Can partial  or  hybrid telework schemes be established? 

Yes,  the telework regime may be part ial ,  hybrid or alternat ing,  in
art iculat ion with f ixed periods,  regular or  interpolated in the
company's premises and/or other locat ions determined by the
employer .  
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5.  Is  it  necessary to establish a teleworking agreement
between the worker and the employer? 

Yes,  the provis ion of  teleworking presupposes the conclusion of a
written agreement between employer and worker .   
 
In the case of an (already)  employee of the undertaking,  that
agreement may consist  of  an addit ion to the employment contract
(attached f i le or  annex) .   
 
In the case of a worker hired to perform his dut ies under teleworking
arrangements,  the agreement shall  appear in the employment
contract i tself .  
 
F inal ly ,  in regard to specif ic s i tuat ions where the r ight to telework is
exercised,  the agreement may be waived.  However,  we recommend
that i t  be developed to regulate and adapt the work performance to
the specif ic case as far  as possible.

6.  What should be included in the teleworking agreement? 

The teleworking agreement should contain and def ine,  inter al ia :   
 
a)  The ident i f icat ion,  s ignatures and (permanent)  legal  address of  the
Contract ing Part ies;  
b)  The locat ion from which the employee commonly carr ies out his
work,  which ought to be considered his workplace;  
c)  The normal dai ly and weekly work per iods;  
d)  The working hours;  
e)  Contracted act iv i ty ,  as well  the professional  category related;  
f )  The remunerat ion of  the employee ( including supplementary or
anci l lary benefits) ;  
g)  The ownership of  the work tools as well  as the person responsible
for their  instal lat ion and maintenance;  
h)  The regular i ty and the procedures to face-to-face contact ,  in order
to reduce the isolat ion of  the employee;   
i )  The equipment and systems used in telework and their  condit ions of
use beyond the needs of the service.  

We recommend that the teleworking agreement may regulate other
matters relat ing to the r ights and dut ies of  the part ies dur ing the
provis ion of  distance work.  
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7.  Is  a worker who is  a victim of domestic violence entitled
to telework? 

Yes,  a worker who is  a v ict im of domestic v iolence is  ent i t led to
telework.  For this purpose,  ( i )  f i le a cr iminal  complaint  and ( i i )  leave
the family home at the t ime when the telework takes effect .  

8.  Is  a worker with a child up to 3 years of age entitled to
telework? 

Yes,  a worker with a chi ld up to 3 years of  age is  ent i t led to telework,
provided that this scheme is compatible with the act iv i ty performed
and the employer has the resources and means to do so.  

9.  Is  a worker with a child up to 8 years of age entitled to
telework? 

Yes,  a worker with a chi ld up to 8 years of  age is  ent i t led to telework,
unless the worker is  inserted in a company with less than 10
employees.  
 
This legal  provis ion appl ies when both parents are able to pursue the
act iv i ty on a teleworking basis ,  provided that i t  is  exercised for both in
successive per iods of  equal durat ion within a maximum reference
period of 12 months.  In other words,  both parents cannot benefit  f rom
the teleworking provis ion at  the same t ime.  
 
I t  is  also appl icable to s ingle-parent famil ies or s i tuat ions where only
one parent has been proven to be able to work on a teleworking
act iv i ty .  

10.  Is  a worker with non-primary informal caregiver status
entitled to telework? 

Yes,  a worker with a recognized non-principal  informal caregiver
status is  ent i t led to telework,  upon proof of  the referred status,  for  a
maximum period of four years in a row or interpolated.  
 
I t  is ,  however,  necessary for teleworking to be compatible with the
professional  act iv i ty performed and that the employer must dispose of
resources and means to do so.  
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11.  Can the employer refuse a worker's  application for
teleworking? 

In the circumstances referred above,  in quest ions 7,  8 and,  9,  i f  al l
legal  requirements are met,  the employer cannot refuse the request
for telework.  
 
In the s i tuat ion of  informal non-primary caregiver (quest ion 10 above) ,
the employer may oppose on the basis of  overr iding requirements for
the operat ion of  the undertaking.  To that end,  the employer must,
within 20 days of  receipt of  such appl icat ion,  communicate his
decis ion to the worker in writ ing.  
 
I f  the employer wishes to refuse the appl icat ion,  he/she must state
the basis for  the intent ion of  refusal ,  and the worker may submit  a
written assessment within f ive days of  receipt .  
 
Within f ive days of  the end of the per iod for assessment by the
worker,  the employer shall  send the case for considerat ion by the
Portuguese Commission for Equal i ty at  Work and Employment (CITE –
Comissão para a Igualdade no Trabalho e Emprego) ,  with a copy of the
appl icat ion,  the plea of  the intent ion to refuse i t ,  and the assessment
of the worker (opinion-decis ion) .  
 
CITE within 30 days,  not i f ies the employer and the employee of i ts
opinion-decis ion,  which considers i tself  in favor of  the employer 's
intent ion i f  i t  is  not issued within that per iod.  
 
I f  th is  opinion-decis ion of  CITE is  unfavorable,  the employer may
refuse the appl icat ion only after a Court  order acknowledges the
existence of a just i f icat ion.  

12.  Can the worker oppose a proposal for a teleworking
agreement submitted by an employer? 

Yes,  the worker may oppose a proposal  for  a teleworking agreement
submitted by the employer,  without needing to just i fy the reasons.   

13.  Is  it  possible to dismiss a worker who does not accept
the employer's proposal for a teleworking agreement? 

No, that refusal  does not i tself  const i tute a just  cause for dismissal  or
grounds for the appl icat ion of  any type of discipl inary sanct ion.
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14.  Should the provision of teleworking be communicated
to the insurer for the purpose of updating the information
on occupational accident insurance? 

Yes,  the employer must report  to the insurer responsible for
occupational  accident insurance the changes to the way the act iv i ty is
to be done,  in part icular  the new place of work (e .g .  the worker 's
domici le) .  

17.  Can teleworking be subjected to a certain duration? 

Yes,  telework can be set for  a certain per iod or by undetermined
durat ion.  

The agreement with a specif ied durat ion may not exceed six months,
automatical ly renewing for equal per iods i f  neither party declares in
writ ing,  up to 15 days before i ts  terminat ion,  that i t  does not intend to
renew it .   

15.  Can the worker change the place of work provided for
in the teleworking agreement? 

The place of telework may be changed by written agreement with the
employer .  In this case,  the employer must update the information with
the insurer in the context of  occupational  accident insurance (and
further updates) .  

16.  Can the employer define by internal regulation the
activit ies and condit ions of admissibil ity of  telework,  as
well  as other matters? 

Yes,  the employer may def ine,  by publ ic ized rules of  procedure,  in
compliance with the General  Data Protect ion Regulat ion (GDPR),
adopted by Regulat ion of  the European Parl iament and the Counci l  of
27 Apri l  2016 (2016/679) ,  the act iv i t ies and condit ions under which the
adoption of  telework may be admissible,  as well  as the equipment and
systems used for teleworking and their  condit ions of  use beyond the
needs of the service.  
 
The internal  regulat ion and procedures may also be a means of
implementing and adapting to the specif ic case of the r ights and
obl igat ions of  the part ies,  in part icular  those referred to in quest ions
29 to 38,  infra .  
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The agreement of  undetermined durat ion may cease at  the wil l  of
each contract ing party by written communicat ion (uni lateral ) ,  which
shall  take effect on the 60th day fol lowing that communicat ion.  
 
The quest ion of  whether these rules are ful ly appl icable,  in the case
of a worker specif ical ly hired to provide his act iv i ty on a teleworking
basis ,  remains open for discussion.  

18.  Can the worker and the employer freely terminate the
telework agreement under any circumstances? 

Either party may terminate the telework agreement dur ing the f i rst  30
days of  i ts  implementat ion.  After this per iod,  the possibi l i ty of
establ ishing other s i tuat ions of  terminat ion of  the agreement may be
examined.  
 
The quest ion of  whether these rules are ful ly appl icable,  in the case
of a worker specif ical ly hired to provide his act iv i ty on a teleworking
basis ,  remains open for discussion.  

19.  What happens to the termination of the teleworking
agreement? 

With the terminat ion of  the teleworking agreement,  the worker
resumes his act iv i ty on a present ial  regime, maintaining the category,
senior i ty and any other r ights recognized to workers in person,  with
ident ical  funct ions and durat ion of  work.   
 
The law has put an end to the dist inct ion of  regimes:  ( i )  the or iginal
telework and ( i i )  supervening telework,  treat ing both of  them,
apparently,  in an undifferent iated manner .  When the law which
denounced the teleworking agreement is  mentioned,  the worker
resumes the presential  act iv i ty ,  doubts ar ise,  however,  as to whether
this reference also appl ies to s i tuat ions of  or iginat ing telework s ince
the legal  framework refers only to telework (not dist inguishing the
different real i t ies) .  
 
On the other hand,  the concept of  " resume",  to which the legal
framework al ludes,  suggests a logic of  return and,  therefore,  i ts
appl icat ion would be restr icted to the supervening teleworker s ince
only this worker would have already provided his act iv i ty on a
presential  regime.  
 
Doubts of  interpretat ion regarding the extent of  this rule remains,
therefore,  open for discussion.  
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20.  Who is  responsible for the allocation and availabil ity
of the working instruments? 

The employer is  responsible for making avai lable al l  the equipment
and systems necessary to carry out the work,  towards the worker .  The
latter must be expressed in the telework agreement :  i f  they are
provided directly or purchased by the worker,  with the agreement of
the employer regarding i ts  character ist ics and pr ices.  

22.Is  the employer obliged to pay any compensation to the
teleworker? 

Yes,  the employer is  responsible for compensat ing the addit ional
expenses that the teleworker has proven to support  as a direct
consequence of the acquis i t ion or use of the computer equipment and
systems necessary to carry out the work,  including the addit ions of
energy cost and the network instal led in the workplace under speed
condit ions compatible with the service communicat ion needs,  as well
as the maintenance costs of  equipment and systems.  
 
I t  is  also a solut ion that ra ises fa ir ly doubts in the case of a worker
specif ical ly hired to provide his act iv i ty on a teleworking basis .  

21.  Can the worker use his own working tools in
teleworking? 

Without prejudice to the previous response,  regardless of  whether i t
is  present ial  work regime or a teleworking regime, the worker may use
his own work instruments,  provided that this is  not expressly
regulated by the employer and to the extent that i t  does not
compromise the security of  information,  the protect ion of  trade
secrets,  other relevant commercial  information,  or  other legit imate
r ights or interests of  the employer .  
 
This possibi l i ty should be regulated in the telework agreement  
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23.  What are considered addit ional expenses arising from
telework? 

The addit ional  costs correspond to the acquis i t ion of  goods and or
services which the worker did not have before the conclusion of the
teleworking agreement,  as well  as those determined by comparison
with the worker 's  annual expenditure in the same month of the
previous year preceding the appl icat ion of  the teleworking agreement.

24.  When should the compensation be paid by the
employer? 

The employer must pay the compensat ion immediately after the
worker has made the costs .

26.  Is  this compensation subject to IRS and Social  Security
contributions? 

Compensat ion is  considered for tax purposes as a cost to the
employer and does not const i tute income for the worker .  In other
words,  i t  should be considered not subject to IRS or social  security
contr ibut ions.  

25.  Can a value be set to offset the addit ional
expenditure? 

Yes,  under certain circumstances,  a per iodic value (monthly,
semiannual ,  or  annual)  can be set to compensate for addit ional
expenses,  which ensures greater stabi l i ty and certainty in the
employment relat ionship and avoid unnecessary administrat ive
burdens for workers and employers .  
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27.  How are the condit ions for the use of equipment and
systems allocated,  while teleworking,  defined when
provided by the employer? 

The employer shall  def ine the terms and condit ions for the use of the
equipment provided to the worker,  in part icular  the condit ions for i ts
use in addit ion to the needs of the provis ion of  teleworking.  This can
operate through the employment contract i tself  for  the or iginal
provis ion of  teleworking,  or  in addit ion to the employment contract
(v .g . ,  an anci l lary clause,  annex,  or  addendum),  or  even throughout
internal  regulat ions (pol ic ies,  guidel ines,  company rules of  procedure) .
 

29.  Does the teleworker have the same rights and duties
as presential  workers? 

Yes,  the teleworker has the same r ights and dut ies as the other
employees of the company with the same category or with ident ical
funct ion.  

28.  Is  it  unlawful,  and therefore apt for a discipl inary
procedure,  the use of work equipment beyond the needs
of/for the provision of work? 

In the absence of express rules on the professional  use of work
instruments,  the use for pr ivate purposes does not in i tself ,  and as a
rule,  const i tute a discipl inary reason ( infract ion) .  
 
In this sense,  i t  is  important that the condit ions of  use of the
equipment are regulated in the employment contract before the
employment contract or  in previous internal  regulat ions.  
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30.  What are the r ights and obligations applicable to the
teleworker? 

Receive,  at  least ,  the remunerat ion equivalent to that which would
be received in person,  with the same category and ident ical
funct ion;   
;  Part ic ipate personally in meetings held at  the company's premises
when cal led by the union and by inter-union committees or the
workers '  committee,  under the terms of the law; 
Integrate the number of  employees of the company for al l
purposes related to structures of  collect ive representat ion,  being
able to apply for  these structures.  

The teleworker is  ent i t led,  inter al ia ,  to tra ining,  career promotion,
l imits on the durat ion of  work,  rest  per iods,  paid leave,  protect ion of
health and safety at  work,  reparat ion for accidents at  work,
occupational  diseases,  and access to information on the structures
which represent workers .  
 
Equal treatment includes the r ight to :   

1 .

2 .

3 .

31.  Can the employer prohibit  the worker from using the
work instruments he has provided for the exercise of his
trade union r ights? 

No, the worker can use information and communicat ion technologies
affect ing the provis ion of  work to part ic ipate in meetings promoted in
the workplace by collect ive representat ion structure of  workers .  
 
For i ts  part ,  any structure of  collect ive representat ion of  workers may
use these technologies to communicate with the worker on a
teleworking regime in the exercise of  their  act iv i ty ,  in part icular  by
disclosing information relat ing to the l i fe of  trade unions and the
socio-professional  interests of  workers .  

32.  Should the organization of telework have increased
limitations? 

Yes.  Distance work meetings,  as well  as tasks that ,  by their  nature,
must be carr ied out in precise t imes and in conjunct ion with other
workers,  should take place within working hours and be scheduled
preferably 24 hours in advance.   
 
The quest ion remains as to what happens,  for  example,  with the
worker exempt from working hours or with a preventive regime.  
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33.  Can the teleworker be obligated to go to the premises
of the undertaking? 

The teleworker is  obl iged to appear at  the company's premises or in
another place designated by the employer,  for  meetings,  tra ining and
other s i tuat ions requir ing physical  presence,  for  which he has been
summoned at least (with)  24 hours in advance.   
 
The quest ion remains as to what happens,  for  example,  with the
worker exempt from working hours or with a preventive regime (on-
call ) ,  as well  as in s i tuat ions of  urgency or force-greater force.

34.  Are the costs of  the teleworker moving to the company
borne by the employer? 

The employer bears the cost of  travel ,  so far  as i t  eventually exceeds
the normal cost of  transport  between the worker 's  domici le and the
place where he would normally work on a face-to-face level .  
 
However,  several  quest ions remain open,  namely:  ( i )  the t ime of
payment;  ( i i )  the possibi l i ty of  including these costs in the amount
referred to in quest ion 25,  supra stated;  ( i i i )  the effects of  the regular
payment of  a transport  al lowance;  and ( iv)  consequences of the
worker 's  refusal  to leave without paying this cost .  

35.  How are the employer's powers of direction and
control  exercised? 

The powers of  direct ion and control  of  the provis ion of  work in
telework are exercised preferably through the equipment,
communicat ion,  and information systems for the pursuit  of  the
worker 's  act iv i ty ,  according to procedures previously known by him
and compatible with respect for  his pr ivacy as well  as for  the pr ivacy
of his family members.   
 
I t  appears that the use of these equipment and systems for remote
control  of  the provis ion of  work is  permitted towards some object ive
ends (e .g .  recording of working hours or t ime registrat ion) .  
However,  i t  remains to be seen whether the employer,  under his
power of  direct ion and discipl ine,  can use these mechanisms to
collect ,  for  example,  a record of search hists or  use tools such as
Microsoft  Off ice Delve to track-changes in worker documents (? ) .  
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36.  Can the employer require a permanent connection to
the worker? 

No, the control  of  the provis ion of  work must respect the pr inciples of
proport ional i ty and transparency,  and i t  is  forbidden the imposit ion of
permanent connection during the working day,  by means of image or
sound.  

37.  What are the employer's special  obligations in relation
to the teleworker? 

Inform the worker,  when necessary,  about the character ist ics and
mode of use of al l  devices,  programs and systems adopted to
remotely monitor his act iv i ty ;  
Refrain from contact ing the worker dur ing the rest  per iod (see
quest ions 46 and 46 below);  
Make every effort  to reduce the worker 's  isolat ion,  promoting,  at
the frequency establ ished in the telework agreement,  or ,  in case of
omission,  with intervals not exceeding two months,  face-to-face
contacts with the managers and other workers;  
Ensure or pay for maintenance and repair  act ions for equipment
and systems used in telework,  regardless of  their  ownership;  
Consult  the worker in writ ing before introducing changes in the
equipment and systems used in the provis ion of  work,  in the
assigned funct ions or in any character ist ic of  the contracted
act iv i ty ;  
Provide the worker with the training that he lacks for the proper
and productive use of the equipment and systems that wil l  be used
by the worker in telework.  

The employer has the fol lowing special  dut ies :  
 

1 .

2 .

3 .

4 .

5 .

6 .
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38.  What are the special  obligations of the teleworker? 

Inform the company in a t imely manner of  any malfunct ions or
malfunct ions of  the equipment and systems used in the provis ion
of work;  
Comply with the employer 's  instruct ions regarding the security of
the information used or produced in the development of  the
contracted act iv i ty ;  
Respect and observe the restr ict ions and condit ionings that the
employer previously def ines,  with regard to the use for personal
purposes of  the equipment and work systems provided by the
employer ;  
Observe the employer 's  guidel ines on health and safety at  work.  

The worker has the fol lowing special  obl igat ions:  
1 .

2 .

3 .

4 .
In addit ion to discipl inary l iabi l i ty ,  v iolat ions of  these dut ies may
involve civ i l  l iabi l i ty in general  terms.  

39.  Must the employer respect special  rules regarding the
privacy of the teleworker? 

Yes,  the teleworker is  ent i t led to his pr ivacy,  to the fulf i l lment of  his
working hours,  rest  t imes with his family,  and i t  is  up to the employer
to promote good working condit ions,  both from the physical  and
psychic point  of  v iew.  

40.  Can the employer visit  the workplace of the
teleworker? 

When telework is  performed at the worker 's  home, the vis i t  to the
workplace requires 24hour not ice and agreement of  the worker .  
 
The vis i t  to the worker 's  home should only have as i ts  object the
control  of  the work act iv i ty ,  as well  as the work instruments,  and can
only be carr ied out in the presence of the worker dur ing the working
hours agreed in the telework agreement.   

41.  During the teleworker's workplace visit ,  can the
employer collect images and videos? 

In access to the worker 's  home, the act ions integrated by the
employer must be appropriate and proport ionate to the object ives and
purpose of the vis i t .   
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The employer may not capture and use image,  sound,  writ ing,
browser/computer history,  or  the use of other means of control  that
may affect the worker 's  r ight to pr ivacy.  

42.  Are there any activit ies whose telework cannot be
applied? 

Yes,  i t  is  not possible to telework in act iv i t ies involving the use or
contact with substance and mater ials hazardous to the health or
physical  integrity of  the worker,  unless carr ied out in faci l i t ies
cert i f ied for this purpose.   

43.  Does the employer maintain his responsibil it ies in
terms of health and safety at work? 

The employer shall  organize,  in a specif ic and appropriate way,  with
respect to the pr ivacy of the worker,  the means necessary to fulf i l  h is
responsibi l i t ies in the f ield of  health and safety at  work,  in part icular
with regard to minimum safety and health requirements relat ing to
work with equipment which have screens and displays.   
 
To this end,  the employer must promote the performance of health
examinat ions at  work before the implementat ion of  telework and,
subsequently,  annual examinat ions to assess the physical  and mental
f i tness of  the worker for  the exercise of  the act iv i ty ,  the repercussion
of his act iv i ty and the condit ions in which i t  is  provided in his health,
as well  as preventive measures that prove appropriate.  

44.  Is  the teleworker obliged to provide access to his
workplace?  

Yes,  the worker must provide access to the place where he provides
work to the professionals designated by the employer who are
responsible for the assessment and control  of  safety and health
condit ions at  work.  
 
This access must take place in a previously agreed period,  in-between
9 and 19 hours,  within working hours .  
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45.  For the purposes of accidents at work and
occupational diseases,  what is  the place and t ime of
telework? 

The legal  framework of  compensat ion for accidents at  work and
occupational  diseases appl ies to telecommuting s i tuat ions,  with the
place of work being considered the place that was chosen by the
employee to habitual ly carry out his act iv i ty .  And the working t ime,
being al l  the t ime during which,  i t  can be proven,  he is  performing his
work for the employer .  
 
However,  in the event of  a one-off  change in the workplace (e .g . ,
going to work a few days/weeks for a hol iday home, a coffee-shop or
a coworking space) quest ions ar ise which should be assessed
according to the circumstances of  the case.  However,  s ince the
employer is  not aware of  this one-off  change,  can i t  be considered
that there is  an accident at  work? 
 
Without prejudice to the f ix ing of the workplace,  i t  is  also necessary
to reflect on working t ime and the sett ing of working hours,
part icularly how it  is  compatible with the exemption schemes for
working hours and supplementary work in this teleworking scheme.
How can i t  be establ ished that the teleworker is  providing his act iv i ty
to his employer at  the t ime of the accident at  work? 

46.  Regardless of the teleworking regime, should the
employer refrain from contacting the teleworker outside
of his working hours? 

The employer must refrain from contact ing the worker dur ing the rest
period,  except in s i tuat ions of  force majeure.   
 
However,  i t  should be taken into account that the new r ight to
disconnect and refrain contact does not have the effect of  l imit ing or
el iminat ing exist ing contractual  or  regulatory s i tuat ions or to be
const i tuted (exemption from working hours,  overt ime work,  work on-
call ,  among others) ,  in which employees have the obl igat ion to remain
avai lable,  outside the workplace and working hours,  to be contacted
for s i tuat ions in which this is  deemed necessary.  
 
On the other hand,  the legislator did not expressly use the not ion of
working hours to del imit  the duty to refrain,  having del imited this duty
to rest  per iods,  namely rest  breaks,  dai ly and weekly rests .  
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47.  Can the worker be discriminated against for exercising
the r ight to his rest period? 

No. Any less favorable treatment given to the worker,  in part icular
with regards to working condit ions and career progression,  on the
basis of  exercis ing the r ight to rest ,  is  regarded as a discr iminatory
act ion of  the employer in relat ion to the worker .  

48.  Is  there currently an obligation to provide teleworking
in the l ight of  covid-19 sickness containment measures? 

Some doubts remain regarding the appl icabi l i ty of  the
recommendation and/or obl igat ion of/to telework,  given the
imprecise legislat ive technique adopted in legal  framework recently
issued by the Government .  
 
Nonetheless,  from our perspect ive,  the provis ion of  teleworking was
recommended from 1 .12 .2021 unt i l ,  at  least ,  at  the end of 20.3 .2022
(the date of  val idity of  the resolut ion which declared the current
Calamity State in the context ofcovid-19) ,  and in-between 25.12 .2021 to
9.1 .2022,  i t  is  mandatory,  whenever the funct ions in quest ion al low i t ,
and the worker is  able to perform them without the need for written
agreement.   
 
In some scenarios,  teleworking is  mandatory throughout the per iod of
recommendation,  i .e .  f rom 1 .12 .2021 unt i l  at  least 20.3 .2022,  as i t
fol lows:  ( i )  for  the worker,  who under medical  cert i f icat ion,  is  covered
by the exceptional  regime of protect ion of  persons with
immunosuppression condit ions,  ( i i )  for  workers with disabi l i t ies,  with a
degree of disabi l i ty equal to 60 %,  and for the ( i i i )  worker who has a
dependent chi ld or other dependents,  regardless of  age,  with
disabi l i t ies or chronic i l lness,  who is  considered an at-r isk pat ient and
who is  unable to attend school and training act iv i t ies in person in a
group or class context .   
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49.  Are there any addit ional measures to the telework
regime under the current situation? 

In effect from 1 .12 .2021 unt i l ,  at  least ,  20.3 .2022,  in workplaces with 50
or more employees,  the employer must arrange de-phased ( i f  possible
dis jointed and organised) entrances and exit  t imes to and from
workplaces,  ensuring minimum thirty-minute intervals up to a l imit  of
one hour between groups of employees.   
The employer may thus change working hours up to a maximum of
one hour,  subject to pr ior  consultat ion of  the workers involved,  unless
such change causes ser ious prejudice to the worker .  
 
This communicat ion of  change of working hours must be carr ied out
for a per iod of one week and must be communicated 5 days in
advance.   
 
This measure may not be appl ied to pregnant,  postpartum, or lactat ing
workers,  and also minors,  workers with reduced working capacity,  with
disabi l i t ies or chronic i l lness and workers with dependents under 12
years of  age,  or ,  regardless of  age,  with disabi l i ty or  chronic i l lness.  

50.  Is  it  mandatory to ensure social  distancing? 

Promoting the establ ishment of  stable work teams, so that contact
between workers occurs only between workers of  the same team
or department;  
Alternat ion of  rest  breaks,  including for meals,  between teams or
departments,  in order to safeguard social  distance between
workers;  
Use of appropriate personal  protect ive equipment in s i tuat ions
where physical  distancing is  manifestly impract ical  due to the
nature of  the act iv i ty .  

Yes,  measures of  physical  distancing and protect ion of  workers are
adopted,  in part icular :  

1 .

2 .

3 .
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This Information Note was prepared on 30 December 2021 .  I t  does not dispense with
consultat ion with the law, is  intended to be distr ibuted to Cl ients and Colleagues
and contains information of  a general  and abstract nature.  

The information provided is  not a legal  consultat ion and should not support  any
decis ion without qual i f ied professional  advice on a specif ic case.  

This Information Note cannot be considered as an offer or  an incentive to anyone to
invest in Portugal .  

The content of  this Information Note may not be reproduced, in whole or in part ,  by
any means,  without the pr ior  written consent of  David Carvalho Mart ins (DCM |
Litt ler ) ,  using the email :  geral@dcmlitt ler .com .
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