Contributing editors
Steven J Friedman and Melissa B Kurtzman

DLZ = - >
. e
e -

GETTING THE /§<
DEAL THROUGH »



GETTING THE /§<
DEAL THROUGH »

Pensions & Retirement
Plans 2016

Contributing editors
Steven J Friedman and Melissa B Kurtzman
Littler Mendelson, PC

Publisher Law [ The information provided in this publication is
Gideon Roberton general and may not apply in a specific situation.
gideon.roberton@lbresearch.com m ¥ Legal advice should always be sought before taking
e aueews swaos any legal action based on the information provided.
Subscriptions o This information is not intended to create, nor does
Sophie Pallier Published by receipt of it constitute, a lawyer-client relationship.
subscriptions@gettingthedealthrough.com Law Business Research Ltd The publishers and authors accept no responsibility
87 Lancaster Road for any acts or omissions contained herein. Although
Business development managers London, W111QQ, UK the information provided is accurate as of May 2016,
Alan Lee Tel: +44 20 3708 4199 be advised that this is a developing area.
alan.lee@gettingthedealthrough.com Fax: +44 20 7229 6910
Adam Sargent © Law Business Research Ltd 2016 Printed and distributed by
adam.sargent@gettingthedealthrough.com No photocopying without a CLA licence. Encompass Print Solutions
First published 2013 Tel: 0844 2480 112
Dan White Fourth edition
dan.white@gettingthedealthrough.com ISSN 2052-8310

© Law Business Research 2016




CONTENTS

Global overview 5  Mexico 41
Steven J Friedman Monica Schiaffino
Litter Mendelson, PC Littler Mexico
Belgium 6  Spain 45
Jan Van Gysegem Javier Alonso de Armifio and Rebeca Rodriguez
Claeys & Engels Cuatrecasas, Gongalves Pereira
Canada 10 Switzerland 50
Michael G Sherrard and Sundeep Gokhale Martin L Miiller
Sherrard Kuzz LLP, Employment & Labour Lawyers Pestalozzi Attorneys at Law
China 16  United Arab Emirates 54
Jiang Junlu and Pei Xiu Rebecca Ford
King & Wood Mallesons Clyde & Co LLP
France 22 United Kingdom 58
Juliana Kovac and Philippe Montanier Penny Cogher
Flichy Grangé Avocats - member of L&E Global Irwin Mitchell LLP
Germany 26  United States 64
Johannes Schipp, Karl GeifSler and Dirk Paschke Steven J Friedman and Melissa B Kurtzman
T/S/C Fachanwilte fiir Arbeitsrecht Schipp & Partner Littler Mendelson, PC
Rechtsanwilte mbB

Venezuela 70
Ireland 31 juan Carlos Varela
Maureen Dolan Littler Mendelson, PC
McCann FitzGerald
Japan 36

Taichi Arai, Rina Shimada, Hiroki Habuka and Kenta Nishioka

Mori Hamada & Matsumoto

Getting the Deal Through - Pensions & Retirement Plans 2016

© Law Business Research 2016



VENEZUELA

Littler Mendelson, PC

Venezuela

Juan Carlos Varela
Littler Mendelson, PC

Statutory and regulatory framework

1 What are the main statutes and regulations relating to
pensions and retirement plans?

The Social Security Law of 30 April 2012. Currently, there are no regula-
tions regarding private pension and retirement plans.

2 What are the primary regulatory authorities and how do they
enforce the governing laws?

The National Social Security Entity. It enforces its rulings by imposing fines
on employers.

3 Whatis the framework for taxation of pensions?

Pensions are not considered taxable income in Venezuela.

State pension provisions

4 Whatis the state pension system?

The public system is funded by the state and contributions are made by the
employer and employees.

5 Howis the state pension calculated and what factors may
cause the pension to be enhanced or reduced?

The pension is calculated based on the amount of contributions into the
system. Employees must make monthly contributions, which are calcu-
lated based on weekly salary. Once 750 weekly contributions are made,
employees are eligible for a pension if age requirements are met. There is
also a cap determined by the national minimum wage. Women aged 55 and
older and men aged 60 and older are eligible for retirement.

6 Isthe state pension designed to provide a certain level
of replacement income to workers who have worked
continuously until retirement age?

No. The system is designed to provide at least the national minimum wage.

7 Isthe state pension system under pressure to reduce benefits
or otherwise change its current structure in any way on
account of current fiscal realities?

Yes. The system is damaged. It is sustained only by the contributions of the
state, and resources are very limited.

Plan features and operation

8 What are the main types of private pensions and retirement
plans that are provided to a broad base of employees?

Defined benefit and defined contribution.

9 What restrictions or prohibitions limit an employer’s ability to
exclude certain employees from participation in broad-based
retirement plans?

Private retirement plans are neither regulated nor prohibited by law.
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10 Can plansrequire employees to work for a specified period to
participate in the plan or become vested in benefits they have
accrued?

Yes. Private plans are neither regulated nor limited.

11 What are the considerations regarding employees working
permanently and temporarily overseas? Are they eligible to
join or remain in a plan regulated in your jurisdiction?

Employees working overseas permanently or temporarily may be eligible
tojoin or remain in a plan regulated in Venezuela. Owing to the lack of reg-
ulation, private retirement programmes can impose their own regulations.

12 Do employer and employees share in the financing of the
benefits and are the benefits funded in a trust or other secure
vehicle?

For a plan to be tax-exempt, both employees and employers need to make
contributions. Usually, the benefits are held in a trust deposited in a bank
or insurance company.

13 What rules apply to the level at which benefits are funded and
what is the process for an employer to determine how much to
fund a defined benefit pension plan annually?

There are no general rules. The funding process depends on the private
pension plan.

14 What are customary levels of benefits provided to employees
participating in private plans?

In general, the level is 20 per cent of annual compensation.

15 Are there statutory provisions for the increase of pensions in
payment (pension escalation) and the revaluation of deferred
pensions?

No.

16 What pre-retirement death benefits are customarily provided
to employees’ beneficiaries and are there any mandatory
rules with respect to death benefits?

No mandatory rules apply. Pre-retirement death benefits will depend on

each plan. It is customary to pay beneficiaries a prorated amount based on
the age at which the employee would reach retirement.

17 When can employees retire and receive their full plan
benefits? How does early retirement affect benefit
calculations?

There are no legal rules governing retirement age for private pension
plans and retirement benefits. Benefit calculations depend on the private
plan terms.

18 Are plans permitted to allow distributions or loans of all or
some of the plan benefits to members that are still employed?

There are no legal limitations. Some plans, in fact, allow for such payments
while members are still employed. However, this is an exception to the
common rule and could affect tax benefits.
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19 Isthe sufficiency of retirement benefits affected greatly if
employees change employer while they are accruing benefits?

It depends on the rules applicable to each plan.

20 Inwhat circumstances may members transfer their benefits
to another pension scheme?

Employees can transfer their benefits to a new plan if doing so is permitted

by the rules of the plan.

21 Whois responsible for the investment of plan funds and the
sufficiency of investment returns?

Usually, the employer is responsible.

22 Can plan benefits be enhanced for certain groups of
employees in connection with a voluntary or involuntary
reduction in workforce programme?

Yes.

23 Arenon-broad-based (eg, executive-only) plans permitted
and what types of benefits do they typically provide?

Yes, they are permitted. Usually, these plans provide for a lump sum at the
time of retirement or death.

24 How do the legal requirements for non-broad-based plans

differ from the requirements that apply to broad-based plans?
It depends on the specific plan. There is no legal regulation governing this
type of plan.

25 How do retirement benefits provided to employeesin a
trade union differ from those provided to non-unionised
employees?

It depends on the specific plan rules.

26 How do the legal requirements for trade-union-sponsored
arrangements differ from the requirements that apply to
other broad-based arrangements?

Here, too, it depends on the specific plan rules. There are neither legal

requirements for trade-union-sponsored arrangements nor for other
broad-based arrangements.

Enforcement

27 Whatis the process for plan regulators to examine a plan for
periodic legal compliance?

There are no plan regulators. The only issue to consider is whether the plan
is tax exempt or not.

28 What sanctions will employers face if plans are not legally
compliant?

None. Ifthe plan is not considered tax-exempt, the benefits received by the
beneficiaries are taxable.

29 How can employers correct errors in plan documentation or
administration in advance of a review by governing agencies?

The employers can correct errors at any time. There are no governing
agencies regulating private pension plans. However, the Tax Authority can
review the plans for tax-related issues.

30 What disclosures must be provided to the authorities in
connection with plan administration?

Any information that demonstrates that the plan is an actual retire-
ment plan and not a way to indirectly compensate the employee must
be provided.

31 What disclosures must be provided to plan participants?

Those provided in the internal rules of the plan.

32 What means are available to plan participants to enforce their
rights under pension and retirement plans?

Civil and commercial means. Participants can sue the employer or the plan

administrator for breach of contract or violation of fiduciary duty.

Plan changes and termination

33 Whatrestrictions and requirements exist with respect to an
employer’s changing the terms of a plan?

None.

34 Whatrestrictions and requirements exist with respect to an
employer terminating a plan?

None.

35 What protections are in place for plan benefits in the event of
employer insolvency?

None.

36 How are retirement benefits affected if the employer is
acquired?

The new employer must continue with the benefits of the plan.

37 Upon plan termination, how can any surplus amounts be
utilised?

It would depend on the rules of the plan.
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Fiduciary responsibilities

Legal developments and trends

38 Which persons and entities are ‘fiduciaries’?

Only banks and insurance companies are fiduciaries.

39 What duties apply to fiduciaries?
The highest level of responsibility applies.

40 What are the consequences of fiduciaries’ failing to discharge
their duties?

They can be sued by the beneficiary and can be sanctioned by the
bank authority.

72

41 Have there been legal challenges when certain types of plans
are converted to different types of plan?

No.

42 Have there been legal challenges to other aspects of plan
design and administration?

No.

43 How will funding shortfalls, changing worker demographics
and future legislation be likely to affect private pensions in
the future?

These events will not affect private pension plans in the near future.
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