Practice Ts

Preparing the workplace

for a pandemic

by Donald W. Benson and Anne M. Mellen

How should Ohio employers prepare their workplaces for possi-
ble pandemics of avian influenza, Severe Acute Respiratory Syn-
drome (SARS) or illness spread by bioterrorism?

Federal and state

government rules and regulations

Federal regulations issued by the Occupational Safety and Health
Administration (OSHA) and the Centers for Disease Control and
Prevention (CDC) will play a key role in shaping how businesses
respond to a pandemic. In the event of a pandemic, OSHA’s
blood borne pathogens and respiratory protection standards may
apply.! Additionally, the OSHA “general duty” clause requires em-
ployers to provide a safe workplace free of recognized hazards
likely to cause harm, thus giving OSHA broad authority for issu-
ing new regulations that may affect a business’ pandemic
response.? The CDC recently issued new standards for mitigating
an avian flu pandemic including social distancing, closing schools
and daycares, planning for liberal work-leave policies and telecom-
muting, and voluntary isolation and quarantine.’ Additionally,
Ohio maintains its own guidelines to manage a pandemic.*

Accordingly, in the event of a pandemic, employers will need to
take into account both federal and Ohio directives.

Workplace preparation

Communicable disease policy

Attorneys should advise clients to consider adopting the follow-
ing policy tailored to each individual business:

Communicable illness

If you are diagnosed with a communicable illness such as active
tuberculosis or severe acute respiratory syndrome, or avian flu, if
you believe you may have been exposed to a person so diag-
nosed, or if you have recently visited a location where there has
been an outbreak of such an illness and you do not feel well or
are exhibiting symptoms of that illness, you must report this to
[company representative]. This information will be kept confi-
dential to the extent reasonably possible but full confidentiality
cannot be guaranteed.

Travel and quarantine policies

Companies should update their travel policies in accordance
with general government advisories. Employees traveling to areas
with outbreaks of communicable diseases should be required to
obtain and maintain all reccommended vaccinations.

If an employee travels for work to a region for which quarantine
on return is required or advisable, the employer should request
that the employee inform management immediately to arrange
work assignments or paid administrative leave. If an employee
travels on personal business to a region requiring quarantine on
return, the company should consider allowing the employee to use
sick leave, accrued paid time off or unpaid administrative leave.

HIPAA

The Health Insurance Portability and Accountability Act
(HIPAA) requires that employers safeguard “protected health in-
formation” of employees. Counsel should advise clients as to
which diseases an employee or applicant must disclose and who
will have access to that information.” When there is a need to in-
form others of a possible workplace exposure, the privacy of the
infected employee must be maintained.®

Workers’ compensation

Counsel should advise employers to ensure that their workers’
compensation (WC) insurance premiums are fully paid. Without
the WC exclusive remedy for workplace injuries, employers may
be liable under different tort claims. Counsel should advise
clients about whether the WC bar is available in the states where
their clients employ workers.”

Clarify leave policies

Counsel should advise employers on using leave policies to
maintain compliance with federal and Ohio directives; maintain
operations; and sustain a functional and available workforce. The
following may affect business clients’ leave policies:

FMLA

Under the Family and Medical Leave Act (FMLA) and imple-
menting regulations, qualifying employees may take up to 12
weeks of unpaid leave due to a “serious health condition.”® In-
fluenza requiring treatment by a physician over a three-day pe-
riod could be a protected “serious health condition” that triggers
the right to return to a substantially equivalent job when the
leave ends.” Moreover, if the absent employee was never told that
this absence exhausted FMLA leave, the employer’s obligation to
reinstate the employee may extend.!

The ADA

Employees who suffer permanent health problems affecting a
major life activity like breathing may be entitled to protection
under the Americans with Disabilities Act (ADA) and Ohio



law."" Once the protected employee returns to work, the em-
ployer may need to determine whether any reasonable accommo-
dation must be provided to help the employee perform the
essential functions of his or her prior position.'

Accrued leave and benefit policies

Employers should examine contractual promises contained in
handbooks."® These policies may allow employees to accrue large
amounts of paid leave. Employers should consider the inclusion
of exception clauses for epidemics that limit the lump-sum use of
paid leave.

Attorneys should counsel clients to confirm that the updated
summary plan descriptions (SPD) of their benefit plan (plan) are
distributed to plan participants and covered dependents. Other-
wise, provisions allowing the plan to be changed may not be en-
forceable.'* Moreover, if the employer cannot prove that the
participant or beneficiary received a revised SPD, then the em-
ployer may be required to provide higher benefits according to a
previous version of the plan.'®

Provisions of a pandemic response

A business’s pandemic response plan should address at least the
following:

* Designation of a company representative responsible for pan-
demic planning;

* Designation of a contact person if conditions disrupt commu-
nications;

* Identification of comprehensive leave policies;
* Identification of back-up persons for key jobs;

¢ Implementation of a prepandemic employee cross-training
program;

* Implementation of guidelines for employees stranded due to
business travel;

* Implementation of procedures for work absenteeism options
such as telecommuting or shift-swapping;

* Implementation of procedures for schools and daycare closures;

* Implementation of conditions for business closure and re-
opening; and

* Implementation of a contingency plan for paying employees if fi-
nancial institutions are closed as a result of emergency conditions.

Once approved, the pandemic response plan should be distrib-
uted to all employees. m
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